Service Date: April 25, 1994

DEPARTMENT OF PUBLIC SERVICE REGULATION
BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MONTANA

IN THE MATTER OF MONTANA POWER ) UTILITY DIVISION
COMEANY, Consolidated Applications )

Pertaining to Unreflected Gas ) ‘

Cost, Gas Cost Tracking, Gas ) DOCKET NO. 93.11.54
Transportation Adjustment Clause, )

and 3rd Increment Rates under )

the Gas Transportation Plan.

ORDER NO. 5761b

PROTECTIVE ORDER

Through Notice of Commission Action (NCA)} April 1, 1994,
the Montana Public Service Commission (PSC or Commission)
required Montana Power Company (MPC) to file with the PSC, for
PSC and staff review and analysis, responses to certain Paladin
Associates (Paladin) data requests that had been objected to by
MPC on various grounds, including that of trade secret. 1In
compliance with that action MPC has filed the information with
the PSC and has moved for a Protéctive Order.

The apparent nature of the £i1ed information is such that it
could be confidential trade seq;ét"épdvsubjectrto protection from
public disclosure pursuant téfs :ip§f69-3-105, MCA. The PSC
hereby orders that the informaﬁidﬁhéﬁbmitted in accord with the
April 1, 1994, NCA, and this Ordef will be reviewed only by the
PSC and its staff pending a determination on the MPC objections
and, during that time, will be treaﬁed as "confidential" under

the terms of this Ovder. At a point at which the PSC can proper-
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ly determine the merits of the MPC objections to the Paladin data
requests, including the MPC objection asserting that Paladin is
not in a position to adequately protect'confidential information,
the PSC will make further ruling on theidistribution of the
information under Protective Order. '

It is further ordered that the following Protective Order

provisions shall be in effect:

1. (a) Confidential rmation. All documents, data,
information, studles and other materials furnished
pursuant to any interrogatories or requests for
1nformation, subpoenas, dep051tlons, or other
modes of dlscovery 'or pursuant to Commission
order, that axe’clalmed to be of a trade secret,
privileged or;oonfidential nature shall be fur-
nished pursuehﬁﬂﬁo the terms of this Order, and
shall be treeteoiby all persons accorded access
thereto pursuant to this Order as constituting
trade secret, coufidehtial or privileged commer-
cial and financial information (hereinafter re-
ferred to as "Confidential Information"), and
shall neither beiueed nor disclosed except for the
purpose of thieiproceeding, and solely in accor-
dance with thiéfé%der.' All material claimed to be

ConfidentialVInfof@a;ion;shall be so marked by the

party or affiliateeby%Stamping the same with a




(b)

(c)

designation indicating its trade secret, propri-
etary or confidential nature.

Use of Confidential Information and Persons Enti-

tled to Review17 All’Confidential Information made
available pufsuéﬁﬁ tp this Order shall be given
soleiy to cdﬁh;éi'fof'ﬁhe parties, and shall not
be used or diédlosedfékéept for purposes of this
proceeding; provided,»however, that access to any
specific Confidentiélklnformation may be autho-
rized by said cbuhsei; solely for the purpose of
this proceeding, to those persons indicated by the
parties as being #héif experts in this matter.

Any such expert may not be an officer, director or
employee (exceptilegal counsel) of the parties, or
an officer, director, employee or stockholder or
member of an associqtion or corporation of which
any party iswaqmémbét,ISubsidiary or affiliate.
Any member of,the‘Pﬁbiic Service Commission, and
any member of'ilsystéfffithencbnsumer Counsel, and
any member of his$$taff may have access to any
Confidential Infofﬁé#ion méde available pursuant

to this Order, and shall be bound by the terms of

this Order. :
Nondisclosure Agreement. Prior to giving access
to Confidential Information as contemplated in

paragraph 1(b) above to any expert, counsel for

e
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the party seeking réview of the Confidential In-
formation shall deliver a copy of this Order to
such person, and‘priéf to disclosure such person
shall agree in writiﬁé to comply with and be bound
by this Order. 1In cbnnection therewith, Confiden-
tial Information shall not be disclosed to any
person who has not signed a nondisclosure agree-
ment in the form which is attached hereto and
incorporated herein as Exhibit "A." Court report-
ers shall also sign an Exhibit "A." The nondis-
closure agreement (Exhibit "A") shall require the
person to whom disclbsure is to be made to read a
copy of this Protécﬁive Order and to certify in
writing that they have rev1ewed the same and have
consented to be bound by its terms. The agreement
shall contain the signatory’s full name, permanent
address and employer, and the name of the party
with whom the signatory is associated. Such
agreement shall be delivered to counsel for the
providing party and the Commission.

Delivery of Documentation. Where feasible, Confi-

dential Information will be marked as such and
delivered to counsel. In the alternative, the
Confidential Information may be made available for
inspection and be rev;ewed by counsel and experts

as defined in paragraph 1 hereln in a place and a
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time mutually agreed on by the parties, or as
directed by the Public Service Commission.

2. Challenge to Confidentialitz.

(a) This Order establishés a procedure for the expedi-
tious handling of information that a party claims
is confidential;'i;;éhali not be construed as an
agreement or rulin§ 6ﬁ the confidentiality of any
such document. -

(b) In the event that the parties hereto are unable to
agree that certain documents, data, information,
studies or other matters constitute trade secret,
confidential or privileged commercial and finan-
cial information;uthe ﬁarty objecting to the trade
secret claim shall‘fbrthwith submit the said mat-
ters to the Commission for its review pursuant to

this Order. When_the Commission rules on the

question of whetﬁéfﬁéﬁy_documen;s, data, informa-
tion, studies or’othéfimaﬁters’submitted to them
for review and detérﬁination are Confidential ’
Information, the Commission will enter an order
resolving the issue.

(c) Any party at any time upon ten (10) days prior
notice may seek by appropriate pleading to héve
documents that have been designated as Confiden-
tial Information or whicb:were’accepted intc,the_

sealed record in accordance with this Order re
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moved from the protéétive requirements of this
Order or from the séaled record and placed in the
public record. If the:confidential or proprietéry
nature of this iﬁformétion is challenged, resolu-
tion of the issue shall be made by a hearing exam-
iner and/or the Commission after proceedings in
camera, which shall be conducted under circum-

stances such thatfbﬁi?,those‘persons duly autho-

rized hereunderttc_ha?e access to such confiden-

tial matterjshéli bé5present,f The record of such

in camera hearingérshall be marked "CONFIDENTIAL--
SUBJECT TO PROTECTIVE ORDER IN DOCKET NO. |

Q 93.11.54." It shal‘l“‘,‘bbe transcribed only upon

agreement by'ﬁhe ﬁa?pies'or Order of thequaring
Examiner or the Commission, and in that event
shall be separately bound, segregated, sealed, and
withheld from inspection by any person not bound
by the terms of this Order, unless and until re-
leased from the restrictionsvof this Order either
through agreement”@fithe parties, or after notice
to the parties and,hearing, pursuant to an order
of the HearingrExaﬁiﬁgr;or the Commission. In the
event that the HeéfiégGE¥aminer or the Commission
should rule in respoﬁsé to such a pleading that

' any information should be removed from the protec-

tive requirements of
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tection of the sealed record the parties, at the

request of the provzdlng party and to enable the‘

providing party to seek;a stay or other rellef,

shall not dlsclose s ch 1nformatlon or use it 1n
the public record for flve (5) bus1ness days.,

Seal. While in the custody,of the Commission, mate—

rials subject to this Order;shall be marked “CONFIDEN-
TIAL--SUBJECT TO PROTECTIVE ORDER IN DOCKET NO.
93.11.54," and due to their trade secret nature they
shall not be consideredkas records in the possession or
retained by the Commissien within the meaning of’the
open meetings or publiewreeerds statutes.

Use in Pleadings, Briefs, etc. Where reference to

Confidential Information 1n the sealed record is re-:

quired in pleadings, b‘lefs, argument or motions, it

shall be by citation;o leaor exhibit number or by

some other nonconfidentia 'descrlption. Any further

use of or substantlve references to Confidential Infor~fd
mation shall be placed;ln*a separate section of the ”
pleading or brief and suhmitted to the Commission under
seal. ThiS'sealed section shall be served only on
counsel of record (oneecopy each), who have signed an
Exhibit "A." All the pretections afforded in this .

Order apply to materials prepared and distributed under

this paragraph.



(a) Use in Decisions and Orders. The Hearing Examiner

or the Commission will attempt to refer to Confi-
dential Informatiéﬁ:invénly a general or summary~,
form and will avdid reproduction in any decision
of Confidential‘Iﬁfbrmation to the greatest possi-
ble extent. If it is necessary for a determina-
tion in this proce ding to discuss Confidential

Information other hah in a general or summary

form, it sha1;¢bg,pi';é§,in a separate section of
the Order or Déciﬁ;on;ﬁnéér seal. This sealed
section shall beféeEVed only on counsel of récord
(one copy each) wh§;héQe signed an Exhibit "A."
Counsel for other pérties shall receive the cover
sheet to the sealeé §ortion and may review the
sealed portion on £i1e Qith the Commission once
they have signed an Exhibit "AL"

(b) Summary for gecgrgfitif deemed necessary by the
Commission, the prgviding pérty shall prepare a

written summary"of”thé Confidential Information

referred to in th§‘be¢ision or'Qrder to be placed

on the public record

Segregation of Fiies;‘fgi 'C§nfidéhtiél Information
filed with the Commissiohlﬁiil be sealed by the Commis-

sion, segregated in the files of the Commission, and

withheld from inspection by,ahy person not bound by the

terms of this Order, unless such Confidential Informa-
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tion is released frbm he[restrictions of this Order

either through agreement of the partles or, after no-

tice to the partles and heari g, pursuant to the Order

of the Comm1551on and/or flnal order of a Court hav;ng

]urlsdlctlon. All written Conf1dent1al Information

coming into the possession‘of the Consumexr Counsel
under this order may be retalned by him in his office
files, but shall be withheld from inspection by others,
except for his staff and his counsel, unless released '
by the Public Serv1ce Comm1951on and/or a final order
of a court under this paragraph 6 and subject always to

the terms of paragraph 7 of thls Order.

Preservation of Confidentiallty.' All persons who may

be entitled to receive, or who are afforded access to

any Confidential Infor iohiby reason of this Orderh

shall neither use nor ‘iééiéeeithe Confidential Infor-
mation for purposeé of bﬁeiﬁess or competition, or any’
other purpose otherdthan the purposes of preparation
for and conduct of this proceedlng, and then solely as
contemplated herein, anddshall take reasonable precau-
tions to keep the Confidential Information secure and
in accordance with the purposes and intent of this

Order.

Reservation of Rights. The parties hereto affected by

the terms of this Protectlve Order further retain the

ect to the admls~

challen e, and ob

right to questi
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sibility of any and all data, information, studies and

other matters furnished under the terms of thlS Protec-

1nterrogator1es, requests for

tive Order in response to

information oxr cross- examlnation on the grounds of

relevancy or materlalmtys

This Order shall in no way constltute any walver of the

rights of any party hereln to contest any assertlon or flndlng of:

_and to appeal any

trade secret, confldentlallty or oY

such determination of the Comm1551on or such assertlon by a

party. .
DONE AND DATED this 20th day of Aprll 1994 by a vote of 5-0.
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BY ORDER OF THE MONTANA PﬁBLiC,SERVICEiCOMMISSION

ORI

BOB ANDERSON, Chairman

[__i o /:
BOB ROWE, Vice  Chairman
;EizutJ;ZLméélj

DAVE FISHER Commissioner

DANNY OBERG ”Commissioﬁér :

/?(;éQZEZQLAZZ___,,
Kathlene M. Anderson
Commission Secretary

(SEAL)

NOTE: Any interested party may request the Commission to
reconsider this decision. A motion to reconsider must

be filed within ten (10) days. See 38.2.4806, ARM.




